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 1.  TIME:  9:00   CASE#: MSC18-01539 
CASE NAME: MONTANO VS. AAA 
HEARING ON MOTION TO APPROVE PAGA SETTLEMENT 
FILED BY DIEGO MONTANO 
* TENTATIVE RULING: * 
 
 Diego Montano moves for approval of the settlement of his PAGA suit against American 

Automobile Association of Northern California, Nevada & Utah (AAA). 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging a variety of violations of the Labor Code 

concerning failure to pay wages for all time worked, failure to pay overtime, failure to provide 

proper meal and rest breaks, and failure to provide accurate itemized wage statements.  

The claims revolve specifically around “time shaving” practices and specified time-consuming 

“clocking in” procedures, as well as off-the-clock labor caused by closing-up procedures. Finally, 

plaintiff alleges that overtime was miscalculated by failure to include certain incentive 

compensation in the regular rate of pay.  AAA denies all material allegations. 

The total settlement payment is $2,900,000.  This is composed in part of attorney’s fees 

of $966,667 (one-third of the total recovery) $33,404.03 in costs, and a maximum of $20,000 in 

costs to the settlement administrator.  (ILYM is the administrator and estimates actual costs at 

$15,592.55.) 

The remainder (estimated to be $1,879,928) will be PAGA penalties, to be apportioned 

75% to the state and 25% to the aggrieved employees.  The amount will be apportioned among 

the 2,800 employees based on 150,000 pay periods. 

Plaintiff’s counsel attests that substantial discovery was undertaken. There also was 

motion practice relating to the discovery.  The matter settled with the assistance of an 

experienced mediator. 

Plaintiff provided required notices to the LWDA of the initial claims and of the settlement.  

Initial notices were provided on August 6, 2018, with amended notices expanding the allegations 

provided June 12, 2019. 

The settlement provides a process for mailing the notices to the aggrieved employees, 

who will not have to submit a claim.  Penalty shares will be apportioned based on the number of 

weeks worked during the time period in question. Checks not cashed within a defined period will 

be provided to the State Controller’s Office, Unclaimed Property Division.  

PAGA claims will be released, but individual wage claims not recoverable under PAGA 

will not. 

Plaintiff’s counsel have provided a summary of the maximum potential value of the case, 

but note that there are substantial problems of proof and manageability of the action.  Even if 

the allegations were proven, courts have substantial discretion to reduce the penalty award.   
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B.  Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that 

“a court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as 
a mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

The overall assessment of the value of the case, while not detailed, is sufficient to 
establish that it is fair and reasonable.  Because the entire recovery other than fees and costs 
is directed to PAGA penalties, there is no issue concerning whether plaintiff has allocated an 
inappropriately high amount of the recovery to himself. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action is 

may recover attorney’s fees.  The requested fee is based on a percentage of the gross recovery 

(one-third).  Nonetheless, counsel have calculated a lodestar of $554,681.50.  This Court 

believes it is appropriate in PAGA cases (including PAGA-only cases) to require a lodestar 

cross-check as provided under Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, 

in which the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 
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whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.) 

In this instance, the imputed multiplier is 1.7 

In considering multipliers, courts look to a number of factors, including risk of 

non-payment, quality of work, novelty and difficulty of the issues involved 

Hourly rates used by counsel range from $475 to $795, which appear to be reasonable.  

The timesheets indicate that work was done by attorneys with different rates, suggesting that 

work was allocated to the appropriate skill level, and not done exclusively by attorneys charging 

the highest rate.  (The average rate for the 952.55 hours is $582.31.) 

Considering that the case was litigated for nearly three years, and presumably based on 

a contingent fee agreement, there was a significant risk of non-payment or underpayment.  

Accordingly, the Court finds that the imputed multiplier of 1.7 requires no adjustment.  

The requested fees and costs are approved.   

D. Conclusion 

The motion is granted.   

Counsel is directed to prepare an order including the Court’s ultimate order, the other 

provisions submitted in the proposed order, and a corresponding judgment.  The order shall 

include a compliance hearing for a suitable date chosen in consultation with the Department’s 

clerk.  One week before the compliance hearing, counsel shall file a compliance statement. 5% 

of the attorney’s fees shall be withheld by the Administrator pending the compliance hearing. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01539 
CASE NAME: MONTANO VS. AAA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Assuming that no one contests the tentative ruling as set forth on Line 1, the CMC is vacated. 
 

  

 3.  TIME:  9:00   CASE#: MSC20-00716 
CASE NAME: CHULUUNBAT VS. SOUJA 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY VICTORIA SOUJA, WILLIAM SOUJA 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish adequate grounds and there is no opposition. 
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 4.  TIME:  9:00   CASE#: MSC20-02330 
CASE NAME: ROZENBERG VS. EVANGELISTA 
HEARING ON MOTION TO COMPEL BINDING ARBITRATION 
FILED BY RICHARD C. EVANGELISTA DDS, INC. 
* TENTATIVE RULING: * 
 
 
 Appearances required.  The declarations of Dr. Rozenberg and Dr. Evangelista are in 

direct conflict as to whether the employment agreement that Dr. Rozenberg signed in November 

2019 contained an arbitration provision.  The parties should be prepared to discuss whether an 

evidentiary hearing with oral testimony would be appropriate to resolve this conflict, and if so, 

whether limited discovery should be allowed before the evidentiary hearing. 

 The Court notes that, if defendant’s motion to compel is ultimately granted, this will leave 
the question of how the claims of newly added plaintiff Joy Puen should be addressed.  While 
the parties briefly mention Ms. Puen’s opposition declaration, they do not mention the filing of 
the First Amended Complaint on March 17, 2021. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-02330 
CASE NAME: ROZENBERG VS. EVANGELISTA 
HEARING ON MOTION TO STAY PENDING BINDING ARBITRATION 
FILED BY RICHARD C. EVANGELISTA DDS, INC. 
* TENTATIVE RULING: * 
 
Appearances required.  Please see Line 4. 

 

 

 


